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Mobile Services and Net Neutrality

12 October 2009

In this presentation to the ITU World Conference 2009 in  Geneva we deal with net neutrality and mobile 
services. The rhetoric of net neutrality has long focussed on fixed-line internet services.  Recent 
developments in the US and Europe bring mobile broadband services into the net neutrality limelight.  
Stakeholders should have a proactive strategy (for example, to ensure regulators are aware of the full 
position), as regulators build on experience such as in the US and EU. Stakeholders should take action 
before it is too late.  This is a complex area in which the debate can be distorted. The devil is in the 
detail. That detail includes issues unique to mobile (as acknowledged by the FCC regulator) and 
country-specific considerations.

Introduction

The US regulator, FCC, has specifically focussed 
on mobile services and net neutrality.

On 7 October 2009, in an address to the CTIA1 (the 
Association representing wireless operators), the 
Chairman of the US regulator (FCC) covered the 
implications of net neutrality for mobile operators.

This followed his late September 2009 address on 
net neutrality generally, which we cover in our 
article, Net Neutrality: the Plot Thickens
Internationally.2

As we note in that article, the FCC Chair leaves the 
door open for Telcos by seeking to balance open 
internet access against factors such as:

 traffic management by Telcos; and

 Telcos providing higher Quality of 
Service/Experience services in addition to 

                                               
1“America’s Mobile Broadband Future” (San Diego, 2009)
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-
293891A1.doc
2 http://www.wigleylaw.com/net-neutrality-the-plot-
thickens-internationally/

basic internet grade services.  This would 
allow for differentiated products and price 
points.

Mobile broadband:  background

We observed in our other paper given at the ITU 
World conference 2009 at Geneva3 that mobile 
broadband is not just about Blackberries and iPods.  
Internationally, mobile broadband is set to play a 
much bigger role, ranging from the only way rural 
consumers will get broadband (which also raises 
emerging market issues) through to competition 
that mobile broadband will provide for fixed 
networks in an increasingly converged world.  
FCC’s chairman in his CTIA speech  notes4:

More and more I hear people say 
that broadband is the future of 
mobile, and I agree.  I also 
believe the reverse is true –
mobile is essential to the future of 
broadband.  

                                               
3http://www.wigleylaw.com/net-neutrality-the-plot-
thickens-internationally/
4 “America’s Mobile Broadband Future” (San Diego, 
2009)
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-
293891A1.doc
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The importance of the detail around net neutrality is 
recognised in that speech on mobile broadband. 
For example, the FCC Chairman notes that mobile 
has its own technical challenges and business 
models, and these will need to be considered when 
closing on the final approach to network neutrality.  
(It is important, where relevant, to factor in 
emerging market issues as well, and the need to 
encourage investment in otherwise uneconomic 
regions).

The following points in the CTIA speech highlight 
room to argue for a more pragmatic approach than 
the position espoused by fans for unfettered net 
neutrality.

In looking at wired and wireless 
Internet access, some have said 
that “one size doesn’t fit all.”  I 
agree.  We know from experience 
at the FCC that there are real and 
relevant differences between 
wired and wireless.   Mobile 
poses unique congestion issues, 
for example.  Managing a 
wireless network isn’t the same 
as managing a fibre network, and 
what constitutes reasonable 
network management will 
appropriately reflect that 
difference.

I also recognize that the wireless 
industry has its own market 
structure and competitive 
landscape which of course we’ll 
analyze in our proceeding.  And I 
understand how well-intended 
government action can lead to 
unintended consequences.  

There shouldn’t be any confusion. 
I believe firmly in the need for the 
FCC to preserve Internet 
openness, whether a person 
accesses the Internet from a 
desktop computer or a wireless 
laptop or netbook.  I also believe 
the question of how we 
accomplish that goal, particularly 
in the wireless context, poses 
some difficult questions –
questions that remain open and 
will be considered in the FCC’s 
proceeding.

There are challenges in working this through. 
Contrary to a GSM Association report, there is a 
termination monopoly for mobile broadband (as 
there is for mobile voice telephony) in a Calling 

Party Pays (CPP) model.5  That is the model that 
applies in most countries, the US being one of the 
notable exceptions. This raises the challenge of 
handling net neutrality, in many jurisdictions, when 
there is bottleneck control. However, the FCC initial 
indications are that workable solutions can be 
sought. Expect regulators to seek solutions that 
address the bottleneck considerations.

Example: Content, IPTV etc

In our article, Net Neutrality: the Plot Thickens
Internationally,6 we used the example of high 
quality fixed line IPTV and internet grade Web TV 
services.  Many regulators will look closely at 
issues such as “walled gardens” as part of mobile 
network operators’ offerings, and restraints on 
content aggregators/injectors getting access to 
mobile platforms.  This will come within the network 
neutrality mantra.  But the FCC approach makes it 
clear that such restraints (walled gardens, etc) are 
not necessarily ruled out.  The regulator will seek to 
take a balanced approach, noting that such 
additional services should supplement not supplant 
broadly available mobile internet services.

Behind this are complex issues and detail to work 
through (as well as the bottleneck issue noted 
above).  The danger is that an overly simplistic 
approach is taken to this sometimes quite emotive 
issue of network neutrality.

VoIP calls over mobile

Both the EU and the US regulators have singled 
this out for attention.  

The EU

At this stage Commissioner Reding and the EU are 
at an earlier stage in the net neutrality debate. See 
our article, Net Neutrality: the Plot Thickens
internationally.7

Conclusion

Stakeholders, incumbent, challengers, and 
media companies, etc  run a risk of finding 
adverse decisions are made if they do not 
proactively engage with their regulators 
sooner rather than later.  By not doing so, 
                                               
5 That point is confirmed in reports such as the WIK-
Consult 2008 report to the EC, The Future of IP 
Interconnection, for example.
6 http://www.wigleylaw.com/net-neutrality-the-plot-
thickens-internationally/
7 Ibid.
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seeking change to entrenched positions could 
come too late. The devil is in the detail, and 
that detail includes the unique case that is 
mobile broadband, as the FCC Chair notes.  

We welcome your feedback on this article and any enquiries in relation to its contents. This article is 
intended to provide a summary of the material covered and does not constitute legal advice. We can
provide specialist legal advice on the full range of matters contained in this article.

Wigley & Company is a long established specialist l a w  firm. Our focus includes IT, 
telecommunications, regulatory and competition law, public law, procurement and media/marketing. 
With broad experience acting for suppliers and customers, public sector agencies and corporates, 
Wigley & Company understands the issues on “both sides of the fence”, and helps clients achieve 
great outcomes. 

With a strong combination of commercial, legal, technical and strategic skills, Wigley & Company 
provides genuinely innovative and pragmatic solutions.
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